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ROBERT J. HOAGE VS. CHAS. H. TOMPKINS COMPANY 

a Supreme Court of the District of Columbia 

Equity Xo. 52886 

Chas. H. Tompkins Company, a Corporation, and The Travelers 
Insurance Company, a Corporation, plaintiffs 


vs. 


Kobert J. Hoage, Deputy Commissioner. United State? 
Compensation Commission. District of Columbia C 
District. Epp Hern, defendants. 

United States of America, 

J)/strict of Columbia , ss: 

Be it remembered, that in the Supreme Court of th<j 
Columbia, at the citv of Washington, in said District, 
hereinafter mentioned, the following: papers were filed ;j 
in<rs had. in the above-entitled cause, to wit: 


Employees’ 

ompensation 


1 


{ District of 
at the times 
ind proceed- 


BUl of complaint for injunction, etc. 
Filed Mav 22. 1031 


holding an 


•: Travelers 


In the Supreme Court of the District of Columbia, 

Equity Court 

Equity No. 52886 

Chas. II. Tompkins Company, a Corporation, and Th 
Insurance Company, a Corporation, plaintiff] 

v. 

Robert J. Hoage. Deputy Commissioner. United States Employees’ 
Compensation Commission. District of Columbia Compensation 
District, and Epp Hern, defendants 

To the honorable Justice of the Supreme Court of the [District of 
Columbia. Sitting in Equity: 

The plaint ill's, Chas. H. Tompkins Company, a corpc 
The Travelers Insurance Company, a corporation, respectfully repre¬ 
sent to the Court as follows: 

1. Said Chas. H. Tompkins Company is a corpoif 


ation duly 

created under the laws of the District of Columbia, doijng business 

own right; 
ulv created 


ration, and 


in the District of Columbia, and brings this suit in its 
said The Travelers Insurance Company is a corporation ( 
under the laws of the State of Connecticut, doing business in the 
District of Columbia, and brings this suit in its own right. 

2. The defendant Robert J. Hoage is a citizen of the United 
States and a resident of the District of Columbia, and is sued in 
his official capacity as deputy commissioner, United States Em¬ 
ployees* Compensation Commission. District of Columbia compen¬ 
sation district: and the defendant Epp Hern is a citizen of the 
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United States and a resident of the District of Columbia, and is 
sued in his own right. as hereinafter set forth. 

2 3. That heretofore, to wit. on December 20th. 10*H). said 
Epp Ilern was. and for some time prior thereto had been, em¬ 
ployed in said District by the said Chas. Ii. Tompkins Company as 
a carpenter. 

4. Pursuant to the provisions of the Act of Conirress approved 
May 17th. 102N. entitled "An Act to provide compensation l'or dis¬ 
ability or death resulting from injurv to emplovees in certain em- 
ployments in tlu* District of Columbia, and for other purposes, and 
of the act of Congress approved March 4lh. 1927. entitled “An act 
to provide compensation for disabil ty or death resulti hit from injury 
to employees in certain maritime employments, and for other pur¬ 
poses.” said ( has. II. Thompkins Company was insured by a policy of 
insurance issued by said 'idle Travelers Insurance Company, whereby 
said insurance company undertook and agreed to pay such compen¬ 
sation to the employees of said Tompkins Company, and their de¬ 
pendents. as miirfit l>e lawfully awarded und**r tin* said acts <>1 Con¬ 
gress for “ accidental injury or death arising; out of and in the course 
of ” such employment: and said policy ol* insurance stili is and then 
was m full force and eli'eci on the aforesaid 29»h day <*i‘ December. 
1930. 

5. That on said 29th day of December. 1930. the said Epp Hern, 
while performing services for tlu* said Tompkins Company, sustained 
a personal injury, remit ing in ids disability, which injury arose out 
of and occurred in the course ol ins employment while so engaged as 
follows: that while said Epp llern wa> operating a power saw. 
a knot in the hoard he was sawing caught in the saw. twisting and 
throwing Ids hand again-t the blade, remit ing in lacerations of the 
ri<rht thumb, laceration of the second linger. riirht hand, and a 
fracture of the distal phalanx, and a laceration of the third tinker 

of the rjght hand through the nail, requiring suturing. re- 

3 dressings, and other mediieal treatment: that due notice oi tin* 
injury was given to tlu* said Robert J. Ibuige. deputy commis¬ 
sioner as aforesaid. a> required by law: that the said insurance com¬ 
pany furnished the said Epp Hern with medical treatment, etc., in 
accordance with the provisions of the aforesaid acts of Congress: 
that as a result: of the said injury the said defendant Epp Hern suf¬ 
fered a temporary total disability for a period of eleven weeks: that 
the weekly wane of the said Epp Hern was $ 50 . 00 . working five days 
a week: that his average weekly wane was in excess of $*37.50 per 
week by reason of which fact the said Epp Hern was entitled to 
receive, during his aforesaid disability of eleven weeks, the maximum 
of $ 25.00 per week, as provided in the aforesaid acts of Congress. 

t>. That such investigation in respect to the above-entitled claim 
having been made as was considered necessary by the said deputv 
commissioner, jand no hearing having been applied for by anv in¬ 
terested party.ior considered necessary by the deputy commissioner, 
the said deputy commissioner, on April 29th. 1931. rendered a find¬ 
ings of fact and award as follows: 
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ANY 


United States Employees Compensation Commission [District of 

Columbia Compensation District 


District of 
laimant, vs. 

Insurance 
ml of Corn- 

aim having 

having been 

:arv bv the 
« %/ 

rig]it to a 
(Mnmissioner 


In the matter of the claim for compensation under the 
Columbia workmen's compensation act. Eppa Hern. ( 
Chas. II. Tompkins Company, employer; Travelers 
Company, insurance carrier. Compensation Order Aw 
pensation Case Xo. 21G-249 

Such investigation in respect to the above-entitled cl 
been made as is considered necessarv and no hearing 
applied for by any interested party or considered necesj 
deputy commissioner, and both parties having waived 
formal hearing and agreed to a settlement, the deputy c 
makes the following 

4 FINDINGS OF FACT 


That on the twentv-ninth dav of December, 1903O. the claimant 

• • 

above named was in the employ of the employer above named whose 
address is 1008 Iv Street XW.. 'Washington. District of Columbia; 
that the employer was subject to the provisions of an act of Congress, 
approved May 17. 192 s . entitled “An act to provide compensation for 
disability or death lvmlting from injury to employees in certain 
employments in the District of Columbia, and for other purposes''; 
that the liability of the employer for the payment of compensation 
under said act was insured by the Travelers Insurance Company: 
that on said day the claimant herein while performing service for the 
employer above named as a carpenter sustained personal injury 
which arose out of and occurred in the course of his employment and 
resulted in his disability: that while so employed and operating a 
power saw a knot in the wood caught in the saw twisting jam! throw¬ 
ing claimant's hand against the blade resulting in severe laceration 
of the right thumb, laceration of second finger, right hand, and frac¬ 
ture of distal phalanx, laceration of third finger, right hand, through 
nail: that notice of injury was given to the deputy commissioner and 
to the employer within thirty days after date of its occurrence: that 
the employer furnished claimant with medical and surgical treatment 
in accordance with section 7(a) of the act: that the weeljiy wage of 
the claimant at tin* time of the injury was S50.000 p >r wet k. working 
five days a week: that the average weekly wage is in excess of 8:37.50 
per week and the claimant is therefore entitled to tin* maximum 
amount of compensation allowed in the act. namely. 8*25.00 per week: 
that as a result of injury sustained the claimant sull'ered temporary 
total disability for a period of eleven weeks, which is not in excess 
of that set forth in section 8(c) (22) of said act: tint as a fur- 
5 ther result of the injury the claimant herein has a permanent 
partial disability equivalent to 10^5 of such disability as he 
would have sustained had he lost his entire hand, for which, under 
section 8(c) (ID), he is entitled to 2:V 1 :{ 0 - weeks at the rate of $25.00 
a week, and in addition thereto he is entitled under section 8(b) 
to compensation for eleven weeks temporary total disability, making 
a total under both subdivisions of :34,' { 0 weeks compensation at $25.00 



4 


ROBERT J. HOAGE VS. CHAS. H. TOMPKINS COMPANY 


a week amounting to $857.50: that the employer has paid compen¬ 
sation from December 29. 1930. to March 15. 1931, both dates inclu¬ 
sive, a period of eleven weeks at $25.00 a week amounting to $275.00, 
for which he is entitled to take credit. 

Upon the foregoing findings of fact the deputy commissioner makes 
the following 

AWARD 


That the employer, the Charles H. Tompkins Company, and the 
insurance carrier, the Travelers Insurance Company, shall pay to 
the claimant herein compensation from December 29. 1930. to April 
20, 1931. both dates inclusive, a period of 17 weeks at $25.00 a week 
amounting to $425.00. less compensation already paid in the amount 
of $275.00. leaving a balance of $150.00 which is due and payable 
and shall be paid forthwith, and shall continue to pay compensation 
beginning April 27. at the rate of $25.00 a week payable every two 
weeks until 34y\, weeks' compensation in the amount of $857.50 has 
been fully paid: and shall provide such medical, surgical, and hos¬ 
pital services as the nature of the injury ami process of recovery 
may require. 

Given under my hand at Washington. I). (\. this twenty-ninth day 
of April. 1931. 

R. J. Hoaok. 

Depot )j ( o m iritxs'tOHc t\ 

Disf ,'a-t of ( 'ohimbit! ('Outpensat/on I)ixtrict. 


PROOF OF SKI:VICK 


I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, and to the 
insurance carrier, at the last known address of each as follows: 


(» .V <t me .1 ddrcxN 

Mr. Eppa Hrrn__ 1 221 Irving Street N\\\, Washington, I). C. 

Charles II. Tompkins Company_lC>os K Street N\V.. Washington. I). C. 

Travelers Insurance Company_ _ Washington P>l»lg.. Washington. I>. C. 

R. J. IIoac.k. 

1 D< put </ ( (tin missioncr. 

Mailed April 29. 1931. 

7. That as mav be seen bv the aforesaid findings of fact and award, 
said deputy commissioner found that by reason of said injury sus¬ 
tained. the defendant Kpp Hern has suffered a permammt partial 
disability equivalent to 10G of such disability as he would have 
sustained had he lost his entire hand, for which disability said 
deputy commissioner, in addition to the eleven weeks* temporary 
total disability, which has already been paid bv the insurance com- 
pany. has attempted to award tin* said Kpp Hern 23, :, „ weeks further 
compensation at the rate of $25.00 per week, as permanent partial 

disability. 

% 

8. Ihe plaintiffs say that the said Kpp Hern :s not lawfully en¬ 
titled to the aforesaid award of compensation and that the said award 
is not in accordance with law. in that it orders the payment of con¬ 
secutive and double compensation, and that the amount of said award 
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is therefore erroneously and unlawfully computed; that in and by 


der the pay- 
addition to 


said award said deputy commissioner, in attempting to oij 

ment of permanent partial disability compensation, in 

temporary total disability compensation, has wholly disregarded the 

specific prohibition of section 8(c-*22) of said act of Congress of 

March 4th, 10*27: that in and by said section 8, where the temporary 

total disability by reason of an injury to a hand, which has also 

caused permanent partial disability, does not exceed thirtjv-two weeks, 

then the “ compensation shall be limited to the schedule contained in 

subdivision (cj : that inasmuch as the temporary total [disability in 

this case was only eleven weeks, and less than saiid thirtv-two 

* . % 

7 weeks, the maximum compensation claimant is entitled to 
receive is 10'7 of the scheduled period of two hundred and 
forty-four weeks for the partial loss of use* of his handj or. in other 
words, he is entitled to compensation not exceeding 124^ weeks, 
amounting to the total sum of *(>10.00. Nevertheless, (lie plaintiffs 
say that they will be compelled to pay tin* full amount! of the com¬ 
pensation awarded as aforesaid, unless this Court shall slispend or set 
aside said award in whole or in part through its mandatory injunc¬ 
tion. or otherwise, by appropriate decree to be entered herein. 

0. The plaintiffs further allege that they have already paid the 
full amount of the medical expenses incident to this claim, and have 
further already paid to claimant seventeen weeks* compensation at 
said rate of S*J.">.00. amounting to $427>.()(). and are willing to and will 


as been paid 
to 


amounting 


continue to pay said claimant **2‘>.<>d per week until lie 1 
compensation for the full period of *24 4 lu weeks. 

$610.00: that inasmuch as said award contemplates the payment of 
only 0 0 10 weeks* compensation over and above that which the 
plaintiffs are willing to pay. which 0 0 io weeks will | undoubtedly 
elapse long before the merits of tin's bii! can be considered by this 
honorable court, the plaintiffs aver that the purpose ofithis bill will 
i>e defeate. and the plaintiffs irreparably damagei unless this 
honorable court, pending a final decision in this proceeding, shall 
pass a temporary restraining order and make an interlocutory injunc¬ 
tion staying tin* payments by the plaintiffs of the said 0 9 i() weeks 
additional compensation, pending the final determination hereof. 


10. Plaintiffs further say that they are without 
through the interposition of this honorable court. 


remedy save 
respectfully 


Wherefore*, the premises considered, the plaintiffs 
pray as follows: 

S 1. That process may issue* herein directed to the afore¬ 

said defendants. Robert J. Hoage. deputy 


i 


•omimssjoner, 

United States Employees* Compensation Commissioij. District of 

Hiring them, 
< of 


r this biil. 


limn 


arilv 


re- 


Oolumbia «-nmpeiisaii<m district, and Epp Hern, rc< 
and each of them, to appear and answer the exigencie 
answer under oath being hereby expre*ss!y waived. 

2. That the defendants and each of them he pre! 
strained and after hearing enjoined pendente* lite. fr 
or attempting t<> enforce the aforesaid award of compensation. 

3. That upon final hearing, this honorable court imfy suspend or 
set aside the aforesaid award and deny the* claim of said Epp H<*rn 
for compensation to tIn* extent of the difference between the amount 
of compensation awareled the saiel Epp Ilern. namely the sum of 


in enforcing 
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$857.50. and the amount properly allowable to him under law, 
namely. $610.00. 

4. And for such other and further relief as the exigencies of the 
case may require, and to the Court may seem just and proper. 


Chas. H. Tompkins Company. 

By James Sherikr. 

Sec. and Agent. 

Tiie Travelers Insurance Company. 

Bv Tuos. P. Moore. Jr. 

%> 

Adjust nr anti Agent. 

Swingle and Swingle. 

Bv Edwin A. Swingle. 

•/ 

Aftornc g.s for Plaintiffs. 

District of Columbia. 

I. James Sherier. being first duly sworn, on oath depose and say 
that I am the agent of ('has. H. Tompkins Company, a corporation, 
the plaintiff herein, and am duly authorized to make this affidavit; 

that 1 have read, and am personally acquainted with, the facts 
9 stated in the foregoing and annexed bill of complaint sub¬ 
scribed by me on behalf of said company, and know the con¬ 
tents thereof: that the facts stated therein, ujam my per: mini knowl¬ 
edge. are true, and those stated upon information and belief. I believe 
to be true. 

James Sherier. 

Subscribed and sworn to before me this -1 st day of Mav. A. I).. 
1931. 

| seal. | William (\ DeLacy. 

Xofarg Pnhlh\ J). ('. 

District of Coi.cmbia. 

I. Thos. P. Moore, jr.. being fir>t duly sworn, on oath depose and 
say that I am the agent of The 'i'ravelers Insurance Company. a 
corporation, the plaintiff herein, and am duly authorized to make 
this affidavit: that I have read, and am personally acquainted with, 
the facts -state* 1 in tin* foregoing and annexed bili of eomnlaint sub- 
scribed by me on behalf of said company, and know the contents 
thereof: that the facts stated therein, upon my personal knowledge, 
arc true, and those stated upon information end belief. I believe to 
be true. 

Thos. P. Moore. Jr. 

Subscribed and sworn to before me this *21st dav of Mav. A. I)., 

ft • 7 

1931. 

[seal.] Mary E. McKinley. 

Xotarg Pahl/c. [>. C. 


10 Mot ton to dismiss 1)/!! of con) jdatnt 

Filed June 10. 1931 

sj: sj: sje sj: sjc 

Xow comes the defendant. Robert J. Hoage. deputy commissioner, 
United States Employees 7 Compensation Commission, by his attor- 
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new and moves this honorable court to dismiss the bill of com- 
plaint filed herein for the following reasons, to wit: 

1. That tiie bill of complaint filed herein does not entitle the 
plaintiffs to any relief in law or equity. 

2. That the compulations made by the defendant herein as shown 
by the compensation order set forth in detail in paragraph six of the 
bill of complaint are in accordance with law. 

o. That the findings of fact and award of the defendant deputy 
commissioner. Robert J. Hoage, as shown in the compensation order 
set forth in paragraph six of the bill of complaint an* in accordance 
with law. 

4. For Mich other good and sufficient reasons as mav be shown. 

Leo A. RoIek. 

1 nttc<1 SfatrH .[ttornt //. . 1 ft or in'j/ for 1 t< 'feud (tut. 

John J. Wilson. 

Asst. r. s. Atft/.. 1). c. 


Orth r of disro/din noncr 
Filed Julv Id. 11 >:> 1 


Upon application of the plaintiff in open court, it is,_ 

Ordered that this >uit be. and the same is. this 13th (jiay of July. 


hereby 


11 


() rd < r o t'c n id I n<! mutton, to dtsmtss , etc. 


Kpp Hern. 


1931. discontinued and dismissed as to tin* defendant 

J EXNINOS BAILEY. 

. 1 ssoAn\e •/ itsflcc. 


Filed Julv 13, 1931 


* 


* 


* 


Upon consideration of the motion to dismiss the bill of complaint, 
herein filed, and on argument of counsel, and being of the opinion 
that the compensation award described in the bill is not in accord¬ 
ance with law as in the bill alleged, it is. by the Court, this thir¬ 
teenth dav of Julv. 1931. 

Adjudged, ordered and decreed, that said motion he. and the same 
is hereby overruled: and. said defendant electing to stand on said 
motion and declining to answer or otherwise plead to the bill of 
complaint herein, it is. by the Court, further. 

Adjudged, ordered and decreed, that the compensation award 
dated Aprii 29, 1931. made by the defendant. Robert J. Hoage, in 
the matter of Epp Ilern >\ ('has. II. Tompkins Company and the 
Travelers Insurance Company. District of Columbia Compensation 
District Case No. 210—249, described in the bill of complaint is, in so 
far as it awards and directs payment of compensation in excess of 
24.4 weeks' compensation, not in accordance with law. and that it be 
and is hereby set aside as to such excess of 24.4 weeks compensation 
and affirmed as to the said 24.4 weeks’ compensation; ahd that the 
defendant. Robert J. Hoage. deputy commissioner as aforesaid, be 
and lie is hereby permanently enjoined from enforcing said compen¬ 
sation order except as to the 24.4 weeks' compensation jis to which 
it is herein affirmed. 


Jennings Bailey, Justice. 
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12 Notation of appeal 


Filed July 21. 1021 


From the order or decree overruling the motion to dismiss and 
granting permanent injunction signed herein the thirteenth day of 
July. 1931. the defendant. Robert J. Hoage, deputy commissioner, 
United States Employees* Compensation Commission. District of 
Columbia compensation district, by his attorney. Leo A. Rover, 
United States Attorney in and for the l)i>trict of Columbia, in open 
court, notes an appeal to the Court of Appeals. 

James M. Proctor. Justice . 

July 21st. 11)2,1. 

Present in court when appeal noted: 

Edwin A. Swingle. 

Attorn* y for Plaintiffs. 


. I sstf/ttno nt t/f errors 

Filed Jtilv 24. 11)2,1 


.*5 


•t* 


The defendant. Robert J. Hoage. deputy commissioner. United 
States Employees* Compensation Commission. District of Columbia 
compensation district, having duly noted in open court an appeal 
from the decree entered in the above-entitled cause on July 12. 1931, 
assigns the following errors in the record and proceedings in the 
said cause: 

1. In overruling the motion to dismiss the bill of complaint. 

2. In not dismissing the bill of complaint. 

3. In refusing to find and decree that the* bill of complaint does 
not state facts sufficient to warrant anv relief thereunder, nor show 

legal grounds for the relief prayed therein. 

13 4. In finding and decreeing that the compensation order is 

not in accordance with law. 

5. In re 1 using to find and decree that the computations shown in 
the compensation order are in accordance with law. 

0. In finding and decreeing that tin* compensation order is not 
in accordance with law in so far as it awards and directs payment 
of compensation in excess of 24.4 weeks compensation. 

7. In enjoining tlie enforcement of the compensation order. 

Leo A. Rover, 

l nited Stotts Attorne //. 

John J. Wilson. 

Assistant United States Attorney. 

Service of a copy of the foregoing assignment of errors ac¬ 
knowledged this 23d of Julv. 1931. 


Edwin A. Swindle. 
Attorney for Plaintiff. 
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Designation of record 
Filed July 24, 1931 


Now comes Robert J. Hoage, deputy commissioner, United States 
Employees' Compensation Commission, District of Columbia com¬ 
pensation district, the appellant in the above-entitlei cause and 
designates the parts of the record which he desires to h^tve included 
in the transcript, said parts being considered sufficient! for the de¬ 
termination of the questions raised on appeal, namely: j 

1. Bill of complaint, with exhibits. 

2. Motion to dismiss the bill of complaint. 

3. Order of discontinuance as to the defendant, Epp Hern. 

4. Order or decree overruling motion to dismiss and granting 
permanent injunction. 

5. Notation of appeal by the defendant. Hoage. 

14 (>. Assignment of errors. 

7. This designation of record. 

Leo A. Rover, 

United States Attorney. 

John J. Wilson, 
Assistant United. States 

Service of a copy of the foregoing designation! 
acknowledged this 23d dav of July. 1931. 

Edwin A. Swi: 

Attorney for 


✓ 

Attorney. 
of record 


NGLE, 

Plaintiffs. 


Order extending time to file record 

Filed October 12, 1931 

Court of Appeals of the District of Columbia, October! Term, 1931 

No. 1840 Original. Equity No. 52.886 

Robert J. Hoage <&c.. petitioner, e . Chas. IT. Tompkin^ Company, 

a corporation, et al. 


On consideration of the petition for an extension of jime to and 
including October 20. 1931. within which to file the transcript of 
record in the above entitled cause in this court. It is by the Court 
this day ordered that said petition be and the same is hereby granted 
and the time extended as prayed. 

Per Mr. Chief Justice) Martin. 

October 10, 1931. 

A true copy. 

Test: 

[seal.] 


Henry YV. HodgesL 
Clerk of the Court of Appeals 

of the District of Columbia. 
By Moncure Burke, | 


Depul 


ty Clerk. 
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Supreme Court of the District of Columbia 


United States of America. 

District of C olumbla, $s: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 14. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 5288G in Equity, wherein 
Chas. H. Tompkins Company, a corporation et al. are plaintiffs and 
Robert J. Iloage. deputy commissioner. &c.. et al. are defendants, as 
the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe by name and affix the 
seal of said court, at the city of Washington, in said District, this 
15th day of October 10*31. 

[seal.] Frank E. Cunningham. Clerk, 

(Indorsement on cover:) District of Columbia Supreme Court. 
Xo. 55*24. Robert »J. Iloage. deputy commissioner. United States 
Employees* Compensation Commission. District of Columbia com¬ 
pensation district, appellant, vs. Chas. II. Tompkins Company, a 
corporation and the Travelers Insurance Company, a corporation. 
Court of Appeals. District of Columbia. Filed Oct. 17. lff*U. Ilenry 
W. Hodges. Clerk. 


•J. S. GOVERNMENT PRINTING OFFICE: 1931 
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Columbia " 

Robebt J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, 
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Andbes Stone & Marble Company and Massa¬ 
chusetts Bonding & Insurance Company, ap¬ 
pellees 

* ’ .. V • V 

Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, 

APPELLANT 

V. 

Sterling Laundry Company, Inc., a Body Cobpo- 
rate, and Phoenix Indemnity Company, a Cor¬ 
poration, appellees 

Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Compensation Commission, 

APPELLANT 

V. 

Chas. H. Tompkins Company, a Corporation, and 
The Travelers Insurance Company, a Cobpora- 

■ TION, APPELLEES _ \ ' 

BRIEF FOB APPELLANT 

LEO A. ROV23B, 

• United States Attorney, 

JOHN J. WILSON, 

Assistant United States Attorney, Attorneys lor Appellant. 
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BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

The three cases above captioned are brought here 
on appeal from the Supreme Court of the District 
of Columbia on final decrees entered July 13, 1931, 
in cases No. 5522 and No. 5524, and on July 24,1931, 
in case No. 5523. 

In case No. 5523 a memorandum opinion was 
filed bv Mr. Justice Bailev on June 25, 1931 (R. 
p. 8), and this opinion was given effect in all 
the three decrees above referred to subsequently 
entered, without any other opinion being filed. 

The same principle is involved in all the cases 
though the facts are slightly different in each. In 
each case a compensation order awarding compen¬ 
sation under the District of Columbia workmen’s 
compensation law was declared to be not in 
accordance with law and set aside in part because 
of the interpretation placed by the deputy com¬ 
missioner upon certain provisions in section 8 
of the Longshoremen’s Act, which the court held to 
be erroneous. 

NO. 5522, ROBERT WARREN CASE 

In case No. 5522 Robert Warren while employed 
by the Andres Stone & Marble Company received 
an injury on the first day of May, 1930, which 
caused temporary total disability from May 5,1930, 
to July 30.1930, inclusive, a period of 12 3/7 weeks, 
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and resulted in permanent partial disability i^quiv- 

I 

alent to 25 per cent of such disability as be Would 
have sustained had he lost the first finger of his 
left hand. The appellant deputy commissioner, 
after due investigation and hearing upon the claim 
filed with him by the said Warren under the work¬ 
men’s compensation law, issued a compensation 
order on April 29, 1931, finding the facts to be as 
above stated and awarding compensation to thp said 
Warren at the rate of $25 a week for 20 23/28 
weeks, amounting to a total of $520.53. There is 
no dispute as to these facts or as to the rate per 
week of compensation awarded. In arriving at 
this award the deputy commissioner allowed com¬ 
pensation first under section 8 (b) for the full 
period of 12 3/7 weeks’ temporary total disability, 
then deducting this amount from the schedule com¬ 
pensation period of 40 weeks under section (3 (c) 
(7) for a first finger lost allowed 25 per cent < 
remainder, or 811/28 weeks, making the 

i 

award of 20 23/28 weeks compensation. Ajidres 
Stone Marble Company and Massachusetts land¬ 
ing Insurance Company, appellees herein, there¬ 
upon filed in the Supreme Court of the Distri ct of 
Columbia a bill of complaint alleging that thij said 
compensation order was not in accordance witji law 
in that said Warren was entitled, in accordance 
with section 8 (c) (22) of the Longshoremen’s 
Act, to compensation only for the 12 3/7 weeks’ 
temporary total disability amounting to $3j0.70, 


)f the 
total 



which sum had already been paid, and praying 
that the compensation order be set aside as to the 
difference between this sum and the sum awarded. 
The court 1 below overruled the motion to dismiss 
the bill, filed by the defendant deputy commissioner, 
appellant herein, and set aside the compensation 
order in part, as prayed. 

NO. 5523, LUCY TURNER CASE 


In No. 5523 Lucy Turner while employed by the 
Sterling* Laundry Company, Inc., on October 24, 

1930, suffered an injury which caused her tem¬ 
porary total disability for a period of (>' 7 weeks 
and resulted in permanent partial disability equiv¬ 
alent to 10 per cent of such disability as she would 
have sustained had she lost her entire right hand. 
The appellant deputy commissioner on April 30, 

1931. after due investigation and without a hear- 

V 

ing. the parties interested having waived a formal 

hearing, issued a compensation order upon the 

claim filed bv said Luev Turner under the work- 

% % 

men's compensation law. in which lie found the 
facts to be as above stated and awarded her com¬ 
pensation: at the rate of $8 per week for 30 2 35 
weeks, amounting to a total of ^240.40. There is 
no dispute as to the facts as found by the deputy 
commissioner and stated herein or as to the rate 
per week of compensation awarded. In arriving 
at this award the deputy commissioner allowed 
compensation first under section 8 (b) for the full 
period of (>- 7 weeks temporary total disability. 
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then deducting this amount from the schedule com- 
pensation period of 244 weeks under section 8 (c) 
(2) for a hand lost allowed 10 per cent of the re¬ 
mainder, or 22-; 35 weeks, making the total juward 
of 20/35 weeks. Sterling Laundry Company, 


In<\. and Phoenix Indemnity Company, ap 


xdlees 


alleg- 
hot in 
which 
ccord- 


herein. thereupon filed in the Supreme Court of 
the District of Columbia a bill of complaint 
ing that the said compensation order was 

accordance with law in that the period for 
compensation should have been awarded in i 

ance with section 8 (c) (22) of the Longshore¬ 
men's Act should have been 24.4 weeks, amounting 
to the sum of $195.20, and praying that the said 
compensation order be set aside as to the difference 
between this sum and the compensation awarded. 


The court below denied the motion to dism 


ss 


the 


bill, filed by the defendant deputy commissioner, 
appellant herein, and set aside the compensation 
order in part, as prayed. 

NO. 5524, EPP HERN CASE 

i 

I 

In No. 5524 Epp Hern while employed by Charles 
H. Tompkins Company on December 29, 1920, sus¬ 
tained an injury which caused him temporary total 
disability from the date of injury to March 15,1931, 
inclusive, a period of 11 weeks, and resulted in 
permanent partial disability equivalent to jo per 
cent of such disabilitv as he would have sustained 
had he lost his entire right hand. The appellant 
deputy commissioner, acting upon a claim duly filed 
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by said Epp Hern under the workmen’s compensa¬ 
tion law on April 29, 1931, issued a compensation 
order finding the facts to be as above stated and 
awarding the said Epp Hern compensation for 34.3 
weeks at '$25 per week, amounting to $857.50. 
There is no dispute as to these facts or as to the rate 
per week of compensation awarded. In arriving 
at this award the deputy commissioner allowed com¬ 
pensation first under 8 (1>) for the full period of 11 
weeks’ temporary total disability, then deducting 
this amount from the schedule compensation period 
of 244 weeks under section 8 (<•) (3) for a hand 
lost allowed 10 per cent of the remainder, or 23.3 
weeks, making the total award of 34.3 weeks. The 
appellees, Chas. 11. Tompkins Company and the 
Travelers Insurance Company, thereupon filed in 
the Supreme Court of the District of Columbia a 
bill of complaint alleging that the said compensa¬ 
tion order was not in accordance with law in that 
in accordance with section 8 (<*) (22 ) of the Long¬ 
shoremen's Act the period for which the said Epp 
Hern was entitled to compensation was 24.4 weeks, 
amounting to $(>10, and praying that the said com¬ 
pensation order be set aside as to the difference be¬ 
tween this sum and the compensation awarded. 
The court below denied the motion to dismiss the 
bill, filed by the defendant deputy commissioner, ap¬ 
pellant herein, and set aside the compensation order 
in part, as prayed. 



THE QUESTION INVOLVED 


The question involved is, IIow shall an award of 
compensation be computed when the injury causes 
a period of temporary total disability followed by 
a permanent partial disability consisting of a par¬ 
tial loss or partial loss of use of (1) a firsjt linger 
or (2) a hand, when the temporary total disability 
does not exceed the “healing period’" allowed for 
(1) a first linger or (2) a hand ? 

STATUTORY PROVISIONS INVOLVED 

The statute involved is the Longshoremen's and 
Harbor Workers' Compensation Act approved 

e, Sec- 


March 4. 1927, 44 Stat. 1424, 33 U. S. Cod 
tions 901-950, as made applicable to the District of 
Columbia bv the Act of Mav 17, 1928, 45 Stat. GOO. 

• . r 

The particular provisions of this law here involved 
are quoted below: 

Six’. 8. (Compensation for disability shall 
be paid to the employee as follows: 

(b) Temporary total disability: Incase 
of disability total in character but tempo¬ 
rary in quality GG-:; per centum of th^ aver¬ 
age weekly wages shall be paid to tjie em¬ 
ployee during the continuance thereojf. 

(c) Permanent partial disability*: In 
case of disability partial in character but 
permanent in quality the compensation shall 
be GG-.-; per centum of the average weekly 
wages, and shall be paid to the employee, 
as follows: 
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(3) Hand lost, two hundred and forty- 
four weeks’ compensation. 

(7) First finger lost, forty-six weeks’ 
compensation. 

(18) Total loss of use: Compensation for 
permanent total loss of use of a member 
shall be the same as for loss of the member. 

(19) Partial loss or partial loss of use: 
Compensation for permanent partial loss or 
loss of use of a member may be for propor¬ 


tionate loss or loss of use of the member. 

(22) In case of temporary total disability 
and permanent partial disability, both re¬ 
sulting from the same injury, if the tem¬ 
porary total disability continues for a longer 
period than the number of weeks set forth 
in the following schedule, the period of tem¬ 
porary total disability in excess of such 
number of weeks shall be added to the com¬ 
pensation period provided in subdivision (c) 
of this section: Arm. thirtv-two weeks: lee - , 

« 7 • 


fortv weeks: hand, thirtv-two weeks; foot. 
• • 

thirtv-two weeks: eve, twentv weeks; thumb. 
• • • 

twenty-four weeks; first linger, eighteen 
weeks; great toe. twelve weeks; second fin¬ 
ger, twelve weeks: third finger, eight weeks; 
fourth linger, eight weeks; toe other than 
great toe, eight weeks. 

In any case resulting in loss or partial loss 
of use of arm, leg. hand, foot, eve, thumb, 
finger, or toe, where the temporary total 
disability does not extend beyond the period 
above mentioned for such injury, compensa¬ 
tion shall be limited to the schedule contained 


in subdivision (c). 
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Sec. 14. (a) Compensation under this Act 
shall be paid periodically, promptly, land di¬ 
rectly to the person entitled thereto, tvithout 
an award, except where liability to p^iy com¬ 
pensation is controverted by the employer. 

(b) The first installment of compensa¬ 
tion shall become due on the fourteenth dav 
after the employer has knowledge of the in¬ 
jury or death, on which date all compensa¬ 
tion then due shall be paid. Thereafter 
compensation shall be paid in installments, 
semimonthly, except where the deputy com¬ 
missioner determines that payment in in¬ 
stallments should be made monthly or at 
some other period. 


The term “double compensation,” used in the 
several bills, does not appear in this Act, an(l there 
is no express provision therein against double com¬ 
pensation as such. (Nor does appellant concede 
that the compensation awarded in these cades was 
in anv sense double compensation, since iit was 
merely the compensation provided by law for the 
injury and disability existing in each case, as here¬ 
inafter shown. 


CONTENTIONS OF THE PARTIES 

The appellant deputjj commi.s.sioner contends 
that the award of compensation was correctly com¬ 
puted in the manner above stated, since tlips only 
is effect given to all the applicable provisions of the 
law, including the provision of section 8 (bj) that 
compensation for temporary total disability} shall 




10 


be paid “during the continuance thereof”; and he 

cites as his authority for the rule followed the deci- 

% 

sion of the United States circuit court of appeals 


in the third circuit in the case 


of Baliimore <1* Phil¬ 


adelphia Steamboat COat pa a y and Maryland ('as- 
ualtjj Company v. Xorton , deputy conunissionc r, 


and Emit Bruno Cube . 48 Fed. (2d) 57, hereinafter 


referred to as the Gube case. 


In each of these cases the deputy commissioner, 
following the rule stated in the Gube decision, first 
awarded full compensation under section 8 (1)) for 
the temporary total disability, then deducting this 
from the schedule compensation period 14b weeks 
under section 8 (c) (7) in the Warren case. No. 


5522, and 244 weeks under section 8 (c) (3) in the 
Turner case. No. 5523, and the Hern case. No. 5524], 


he took that percentage of the remainder which cor¬ 
responded to the percentage of disability found in 
each case, added the number of weeks thus arrived 


at to the number of weeks of temporary total dis¬ 
ability, and awarded compensation for the total 
period thus reached. 


The appellees' contention is that in such cases sec¬ 


tion 8 (b) has no application unless the temporary 
total disability exceeds the “healing period" pro¬ 


vided in section 8 (c) (22). and that the compensa¬ 
tion which may be awarded is limited to that per¬ 


centage of the schedule compensation period pro¬ 
vided in section 8 (c) which corresponds to the per¬ 
centage of loss or loss of use found to exist in the 
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particular case. In this they rely upon tl}e provi¬ 
sion of the second paragraph of section 8 (c) (22), 
citing the reference to that provision in t ie (lube 
decision, and contend that the award of the deputy 
commissioner by giving effect both to section 8 (b) 
and to section 8 (c) awards ‘‘double compensation.” 

(In the Warren case, Xo. 5522, in wliiclj the pe¬ 
riod of temporary total disability exceeds the per¬ 
centage of the schedule compensation period, the 
bill of complaint apparently concedes, without ex- 
planation, that Warren was entitled to such greater 
period of compensation. The Act nowhere pro¬ 
vides for an election to take the greater pc 
compensation in such a case, and if the aj 
contention be sound Warren would clearlv 
titled only to the lesser period.) 


}riod of 
pel lees’ 
' be en- 


ARGUMENT 


In each of these cases the compensation orjler was 
made in accordance with the rule stated ibv the 

I 

United States circuit court of appeals in tlie third 
circuit in the case of Halfimore cf Philadel phia 
Steamboat Company and Maryland Casualty 
Cow rauy v. Xorton, depuiy cowmissioucr, and 
Emil llruno Cube , 48 Fed. (2d) 57, affirmjng the 
devision of the United States district court for the 

i 

eastern district of Pennsylvania in the sanje case, 
40 Fed. (2d) 52,0, referred to as the Cube case. 

The Cube case is now before the Supreme] Court 
of the United States on writ of certiorari, being 
Xo. 185 in the October Term, 192,1. These cases 
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rest directly upon the Gube case, and in this brief 
the soundness of the decision of the circuit court of 
appeals therein will be assumed without argument, 
since if the Supreme Court shall affirm the lower 
courts in that case argument of the same points 
here would be superfluous, whereas if it should re¬ 
verse the lower courts such argument would be use- 
less. This argument, therefore, will be confined to 
the question whether these cases can be discrimi¬ 
nated from the Gube ease so as not to be controlled 

i 

by the rule of interpretation given therein. 

In the Cube case the temporary total disability 
was in excess of the healing period provided in the 
first paragraph of section 8 (c) (22 ), whereas the 
temporary total disability in each of these cases was 
less than the healing period so provided. Upon 
this difference of fact the appellees contend that 
these cases are not within the rule stated in the 


Gube ease because of the provision in the second 
paragraph of section 8 (c) (22) that “in any case 
resulting in * * * partial loss of use of 

* * * hand * * * huger * * * where 

the temporary total disability does not extend be¬ 
yond the periods above mentioned for such injury, 
compensation shall be limited to the schedule con¬ 
tained in subdivision (<•).“ 

Much stress has been placed upon the statement 
of the court of appeals in the Gube ease that the 
provision just quoted would seem to have been in¬ 
serted to meet a situation not covered bv the previ- 

%> -A. 
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ous paragraphs and subsections, but that! as the 
temporary total disability in that case did extend 
beyond the healing period provided such paragraph 
had no bearing upon the matter in hand. From 
this it is contended that had the temporary total 
disability in that case been, as in these caies, less 
than the healing period provided the decision of 
the circuit court of appeals in the Gubc cast would 


have been different, and the rule announced 
case would not have been applied. We subi 


in that 
bit that 


the statement of the court of appeals in this con¬ 
nection was no more than the exercise of the usual 
judicial restraint in refraining from passing upon 


a fact situation not involved in the case un 


Icier de¬ 


cision. No inference can properly be drawh from 
this as to the view of the court in a situation which 
was not in fact before it or as to what its decision 
would have been in such situation if it lia^l been 
presented. ! 


; there 
ases a 


The cases are in principle exactly the same 
is in the Gubc case and in each of these c 
period of temporary total disability followed by a 
permanent partial disability. In the Gubc case the 
court expressly held that for the temporary total 
disability a full award of compensation must be 
made under section 8 (b) and that this award must 
be ‘“picked out of” the total compensation period 
provided for the temporary total disability m sec¬ 
tion 8 (e) and set to one side, and the remainder of 
such compensation period apportioned according to 
the percentage of disability found—in the Itobert 



14 


Warren ease 25 per cent and in the Lucy Turner 
case and the Epp Hern ease each 10 per cent. In 
the Guhe ease the total compensation period pro¬ 
vided in section 8 (c) was augmented by the excess 
of the temporary total disability in that case over 
the healing 1 period provided, and the award of tem¬ 
porary totj'd disability was “picked out of" this 
augmented compensation period before the per¬ 
centage apportionment thereof for the permanent 
partial disability was made, whereas in these cases, 
there being no excess of the temporary total dis¬ 
ability over the healing period provided, there was 
no augmentation of the compensation period under 
8 (r). but the amount of the award for temporarv 
total disability was “picked out of" the unaug¬ 
mented compensation period provided in sec¬ 
tion 8 (e) and the percentage apportionment for 
the permanent partial disability based upon such 
remainder. 

The purpose of the first paragraph of section 8 
(c) (22) clearly is to provide for such augmenta¬ 
tion of the schedule compensation period when the 
temporary total disability exceeds the healing 
period provided therein. The evident purpose of 
the second paragraph of section 8 (<*) (22) is to 
provide negatively for the opposite situation, that 
is that where the temporary total disability does 
not so exceed tlie healing period provided there 
shall be no exceeding of the schedule for per¬ 
manent pitrtial disabiiitv. This purpose was i'oi- 
lowed in the compensation orders in these cases. 
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Thus viewed this provision is entirely consistent 
with that equality of apportionment of compensa¬ 
tion to disabilitv which is the manifest intent of 

• i 

the law and which alone is equitable. A iewed 
otherwise, particularly as appellees contend it 
should he viewed, this provision results in unequal 
and disproportionate awards, manifestly ineon- 
sistent with the spirit and purpose of the law and 
with its express provisions as well, as will here¬ 
inafter be shown. 

The reference in the second paragraph of sec¬ 
tion 8 (<*) (22) to the “schedule contained in sub¬ 
division (c)’’ is to the definite number of weeks 
compensation provided therein for specified sched¬ 
ule injuries. A “schedule’' is a fixed and not a 
variable tiling. For instance, in 8 (c) (3) and (7), 
involved in these cases, the schedule compensation 
period for a hand lost is 244 weeks and for a first 
finger lost is 4b weeks, and the provision of section 
8(c) (22) is that whereas if the temporary total dis¬ 
ability arising from a hand injury or a lirst-finger 
injury exceeds the healing* period of 32 weeks or 18 
weeks, respectively, provided in subdivision (22), 
this schedule compensation period of 244 weeks for 
a hand or 4b weeks for a first finger shall be aug¬ 
mented bv such excess, nevertheless if tlierel be no 
excess this schedule compensation period shall not 
be augimmted— not that the injured nujdojjee shall 
lose all bate 111 of seel ion <s’ (/;), ns a j) l j)ellecs 

coni ( ad. 
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It' the appellees' contention be sound, that the 
reference in the latter part of section 8 (e) (22) 
to “the schedule** means a }w rcnitayc of the sched¬ 
ule when the permanent partial disability is of a 
percentage and not of the whole of the member, 
then it would be equally logical to say that the ref¬ 
erence therein to the “periods above mentioned’’ is 
to the corresponding percentage of such periods. 
Thus in the Robert Warn n cast the “period above 
mentioned** would be 25 per cent of 18 weeks, or 
4.5 weeks, and in the Lucy Turin r rose and the £/>p 
Hint ease it would be 10 per cent of M2 weeks, or 
3.2 weeks: and the temporary total disability hav¬ 
ing been in each case more than the period thus in¬ 
dicated, the inhibition relied on by appellees would 
not apply. 

Moreover, the construction thus contended for bv 
appellees would enlarge the meaning of the lan¬ 
guage of this provision by a liberal interpretation 
thereof in favor of the limitation imposed thereby 
upon the liberal provisions of the Act. whereas the 
Act being beneficial should be liberally interpreted 
and any limitation upon its beneficial purposes 
should bo strietlv construed. Bv enlarging the 
meaning of the word “schedule** to include not 

V 

onlv the detinitelv stated numbers in that schedule 

% • 

but as well all fractional or percentage parts of 
those numbers, a fixed and definite and easilv an- 

% A 

plied limitation would lie changed to a mere vari¬ 
able and elastic measure whose application would 
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become difficult and uncertain by reason of the ne¬ 
cessity fairlv and logically to reduce the other fac- 
tors in the limitation similarly to corresponding 
variables. 

The subject matter of section 8 (c) is ^perma¬ 
nent partial disability.” The several subdivisions 
thereunder, (1) to (22), deal with permanent par¬ 
tial disability. The provision in subdivision (22) 
referring to temporary total disability affects di¬ 
rectly the schedule for permanent jxtrlial dis¬ 
ability , which is the subject matter of the whole of 
subsection (c). It does not expressly or by clear 
implication refer to or qualify the provision of 
section 8 (b) that the compensation for temporary 
total disability shall be “during the continuance 
thereof.’ 7 The term “compensation period" in the 
first paragraph of subdivision (22) clearly refers 
to the schedule of weeks set forth in preceding sub¬ 
division of subsection (c) for permanent partial 
disability. Likewise the word “compensation : ’ used 
in the second paragraph of subdivision (22) may 
be construed to refer to compensation for perma¬ 
nent partial disability , that being the subject mat¬ 
ter of the whole of subsection (c). of which this 
provision is a part. Without clear and unambig¬ 
uous language necessitating such conclusion, this 
provision should not be held to affect anything but 
the compensation for permanent partial disability, 
particularly in view of the absolute and unqualified 
provision in section 8 (b) in respect to compensa- 
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tion for • temporary total disability. Certainly 
there is no such clear and uneseapable language in 
this provision thus necessarily militating against 
the general beneficial purpose of the law. 

This statute is remedial and beneficial in its pur¬ 
pose. The courts generally have recognized its 
character as such and have expressly stated that it 
should bo liberally interpreted. Joyce v. Deputy 
(Jnn missioner. 22> Fed. (2d) 21S: Zurich General 
Accident and Liability Insurance Co. et id. v. Mar- 
shall, 42 Fed. (2d) 1010. Idle purpose of provid¬ 
ing fair and just compensation for loss of earnings 
and of earning power by employees injured in in- 

dustrv should therefore not bo lost sight of in con- 

• * . 

struing and interpreting any of its provisions. 
Any provision in the Act which appears to be a 
limitation upon this general beneficial purpose 
should be strietlv construed and should not be ox- 
tended beyond the clear and unambiguous mean¬ 
ing of the language used so as to limit unneces¬ 
sarily and harshly the general beneficial purpose. 
The second paragraph of subdivision (22) of sub¬ 
section 8 ;(c) appears to be such a limitation, and 

should therefore bo strietlv construed so as to re- 

• 

strict as far as possible such limitation as it im¬ 
poses upon the general beneficial purpose of the 
law. The interpretation placed upon this provi¬ 
sion by appellees is a liberal interpretation tending 
to enlarge the effect of the limitation, and not a 


strict interpretation tending to preserve as far as 



• as 


fai 
a pos- 


possible from the operation of this limitation the 
beneficial provisions of the act. Such liberal in¬ 
terpretation is not the clear and unambiguous, un- 
escapable and only meaning of the language of 
this provision. If the meaning of this provision 
which has been herein set forth, tending to Restrict 
the limitation and preserve therefrom as 
possible the liberal provisions of the Act, be 
sible interpretation of the meaning of the language 
of the law, it should be adopted rather than an in¬ 
terpretation which would tend to restrict and meas¬ 
urably defeat the liberal provisions of the law. 

The rule has been established by the (pircuit 
Court of Appeals for the Third Circuit in th<b Gube 
case, and followed by the Supreme Court of tie Dis¬ 
trict of Columbia in the case of Metropolitan Life 
Insurance Company and The Travelers Insurance 
Co. v. IIoa(jc, deputtj commissioner, and Os\ 4 ar M. 

i 

II ark ness, Equity No. 52951, that where the tempo¬ 
rary total disability exceeds the healing period pro¬ 
vided in section 8 (c) (22) the award of compensa¬ 
tion shall be upon the basis followed by the qeputy 
commissioner in these cases. The contention of ap¬ 
pellees, however, is that if the temporary totgl dis¬ 
ability is less than the healing period so provided 
the compensation to be awarded may not be com¬ 
puted upon that basis but must be computed upon 

the wliollv different basis asserted in the bills in 

%/ 

these cases, which would deprive the injured em- 

i 

ployee of all benefit of section 8 (b). 
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If possible the law should be so interpreted as to 
operate equally and equitably, and to provide com¬ 
pensation proportional to the disability suffered. 
The interpretation followed in the compensation 
orders in these eases does operate equally and equi¬ 
tably and does provide compensation proportional 
to the disability suffered; the interpretation con¬ 
tended for by appellees does not. 

In these particular cases the divergencies of com¬ 
pensation resulting from the two interpretations 
may not appear to be very great. In the TThvm w 
casr, Xo. 5522. compensation was awarded for 20 
22 28 weeks, whereas the appellees contend that 
compensation should have been awarded for only 
12 2, 7 weeks, a difference of 8 11 28 weeks: in the 
Turin r case, Xo. 5522, compensation was awarded 
for 20 2 25 weeks, whereas appellees contend that 
compensation should have been awarded for only 
24.4 weeks, a difference of about 0 weeks; and in the 
Hi rn ease'', Xo. 5524. compensation was awarded for 
24.2 weeks, whereas appellees contend that compen¬ 
sation should have been awarded for onlv 24.4 
weeks, a difference of 9.0 weeks. While, therefore, 
the divergencies of compensation in these particu¬ 
lar cases are not extreme, thev are nevertheless eon- 

siderable. In order, however, to bring out clearlv 

\ * 

the difference between the effect of the two interpre¬ 
tations in order to appraise them fairly, it is proper 
to apply them to extreme cases which may arise 

and to which when thev do arise it would be neces- 

% 

sary to apply such interpretation. 
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Instead, therefore, of the first-finger injury and 
the two hand injuries involved in these cases, let 
us examine two first-finger injuries in which the 
temporary total disability continues for 19 Weeks 
and 18 weeks, respectively (the healing period for 
first finger being 18 weeks), and each resulting in 
permanent partial disability equivalent to 25 per 
cent loss of use of the finger; and also two hand 
injuries in which the temporary total disability 
continues for 33 weeks and 82 weeks, respectively 
(the healing period for a hand being 32 weeks), 
and each resulting in permanent partial disability 
equivalent to 10 per cent loss of use of the hand. 

First as to the two finger injuries; for tjlie 19 
weeks' temporary total disability and 25 pei 
permanent partial disability, in accordance 
the (lube decision and the Harkness decision, 
xnpru, appellant would award 2() weeks’ compensa¬ 
tion; and for the 18 weeks' temporary total dis¬ 
ability and 25 per cent permanent partial disability 
appellant would award 25 weeks' compensation. 
Thus for two injuries resulting in disability differ¬ 
ing only by one week's duration of temporary 
disability appellant's interpretation would i 
compensation differing only by one week’s ooiiipen- 
sation. Appellees’ interpretation, however, jvhile 
agreeing to the c<>rrecf ness of the award of 26 weeks’ 
compensation in the first case, would award in the 
second only 11.5 weeks. Thus for two injuries re¬ 
sulting in disabilitv differing onlv bv one week’s 
duration of temporary total disability appellees’ 


cent 

with 


total 

ward 
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interpretation would award to the one 14.5 weeks’ 
compensation less than to the other. 

As to the two hand injuries, for the one involving- 
33 weeks temporary total disability and 10 per cent 
permanent partial disability appellant's interpre¬ 
tation, in accordance with the Gube decision and the 
Iiarkness decision, would award 54.2 weeks com¬ 
pensation. and for the one involving 32 weeks tem¬ 
porary total disability and 10 per cent permanent 
partial disability appellant's interpretation would 
award 53.2 weeks compensation. Thus for two in¬ 
juries resulting in disability differing only by one 
week's duration of temporary total disability, ap¬ 
pellant *s interpretation would award compensation 
differing only by one week's compensation. Appel¬ 
lees' interpretation, however, while agreeing to the 
correctness of the award of 54.2 weeks in the first 
case would award in the second case onlv 24.4 weeks 
compensation. Thus for two injuries resulting in 
disabilitv differing onlv bv one week's duration of 

• V • • 

temporary total disability the interpretation con¬ 
tended for by appellees would give to one 29.8 weeks 
less compensation than to the other. 

A casual examination and comparison of these 
figures is sufficient to show that whereas the inter¬ 
pretation followed by the appellant operates equally 
and equitably by giving compensation proportional 
to the disability suffered in each case, the interpre¬ 
tation contended for by appellees would operate 
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iw, in- 
11 case 
lall be 


unequally and disproportionally, giving to jone of 
two injured employees suffering practically identi¬ 
cal disabilities less than half what it is conceded 
would be due to the other. 

The law should he so interpreted as to give effect 
to all its provisions . The interpretation fallowed 
in the compensation orders in these cases gives 
effect to all the applicable provisions of the 1. 
eluding the provision of section 8 (b) that i 
of temporary total disability compensation s 

i 

paid during the continuance of such disability, 
whereas the interpretation contended for by appel¬ 
lees gives no effect to the provision of sectioil 8 (b) 
and deprives the injured employee of all benefits of 
that provision. In one situation, however, n 
when the temporary total disability in fact ( 
ues for a longer period than the period for 
under their interpretation compensation would be 
awarded for the permanent partial disability, they 
say. evidently to avoid the manifest injuslice to 
which their interpretation leads, that the injured 
employee may elect to take compensation under sec¬ 
tion 8 (b). But there is no provision in the law for 
any such election. In seeking, therefore, to avoid 
asserting that the law intends that in some cgses an 
injured employee shall receive less compensation 
for both temporary total and permanent partial 

disabilitv than he would be entitled to receive for 
% 

the temporary total disability alone , they are driven 


timely, 
ontin- 
1 which 
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to tin* necessity of setting up. gratuitously, an elec- 

• O 1 mt 7 

tion which the law does not provide: and in doing 
so thev necessarily fail to give anv effect in such 
case to the provisions of section S (c) and deprive 
the injured employee to all henelit thereof. 

Evidently they are u]>on the horns of a dilemma : 
either they must admit that their interpretation of 
the law would in many cases give to an injured 
employee because of his permanent partial dis¬ 
ability—a lifelong handicap—actually less com¬ 
pensation than it would have given to him for 
tlu* same period of temporary total disability with¬ 
out any e nsniny hf( tony handicap; or else they 
must resort to the fiction of an (lection not pro¬ 
vided by the law in order to permit him to receive 
compensation for his temporary total disability 
when such disability continues for a longer period 
than their interpretation provides compensation 
for both temporary total and permanent partial 
disability, thus abandoning their interpretation as 
incapable 1 as giving any rational effect to the tiro- 
visions of section 8 (e) in such cases. Whichever 

horn of the dilemma thev take* thev necessarily go 

• • • • 

outside* of the law; thev can not bring their inter- 

% 

predation within the law so as to give effect to all 
its provisions and do equity and equal justice pro¬ 
portional to the injury and disability suffered. 

Every provision of a statute should b< so con¬ 
st raid as to lx cc/nsishnt noth ottxr provisions of 
tlx sanx statetc, and no interpretation should be 



adopted if its application involves the violation of 

i 

other provisions of the same statute. 

It is to be noted that in any ease of injury the 

extent of a resulting permanent partial disability 

can not be determined until the temporary total 

disability has ceased, nor in manv eases would it 
* • 

be possible sooner to be sun 4 whether there would 
be any permanent partial disability. In the mean¬ 
time—that is, while temporary total disability con¬ 
tinues and the permanent partial disability has not 
been determined—the law requires that compensa¬ 
tion shall be paid. Section 8 (b) requires that com¬ 
pensation shall be paid during the continuance of 
the temporary total disability, and section 14 re¬ 
quires that compensation shall be paid “periodi¬ 
cally’' and “promptly/' beginning with the 14th day 
after the employer has knowledge of the injury. 

In the case of the first-finger injury resulting in 
18 weeks' temporary total disability, followed by 25 


per cent loss of use of the finger, p. 21, supra 


L these 


clear provisions of the law would necessitate the 
payment of not less than 1(> weeks' compensation 
before it could bo determined—according to jhe in¬ 
terpretation contended for by appellees—tha|t only 
11.5 weeks* compensation would be due. Similarly, 
in the case of the hand injury resulting in 32 weeks’ 
temporary total disability followed by 10 per cent 
loss of use of the hand, p. 22, supra , section 8 (b) 
and section 14 (a) and (b) would necessitate the 
payment of not less than 30 weeks' componsat ibn be- 
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fore the date when it would be possible to de¬ 
termine—according to the interpretation contended 
for by appellees—that only 24.4 weeks’ compensa¬ 
tion would be due. 

If the appellees’ contention be sound, clearly the 
employer or insurance carrier would be justly en¬ 
titled to recover the overpayment made in obedi¬ 
ence to these express requirements of the law prior 
to the determination of the actual legal liability, 
namely, not less than 4.5 weeks' compensation in 
the one case and not less than 5.6 weeks’ compensa¬ 
tion in the other case. But the law makes no pro¬ 
vision for anv such recoverv. Therefore, if the 

• • 

contention of the appellees be sound it would not 
be possible to give to it any certainty of effect ad¬ 
ministratively without icithhoUVuHj payments of 
compensation dnnny temporary total disability 
until the existence of permanent partial disability 
could be determined and its extent measured. But 
so to withhold payment of compensation during 

disabilitv would be not onlv clearlv eontrarv to the 
• % • • 

spirit and purpose of the law but would directly 
violate its express provisions. 

Thus the interpretation contended for by appel¬ 
lees is shown to be inadmissible, for an interpreta¬ 
tion of the law which can not be successfully applied 
to cases which mav and will arise under it, without 


directly violating the provisions of that law, is evi- 

dentlv an erroneous construction of the law. 

% 



CONCLUSION 

To sum up: 

The compensation awarded in these ea^es was 
computed in accordance with the decision in the 
Cube case by the highest court which has yet passed 
upon the subject. These cases are not different in 

i 

principle from the Cube case. 

The second paragraph of Section 8 (c) ($j2), be¬ 
ing a limitation upon a beneficial law, should be 
strictly construed, and therefore the term sched¬ 
ule' * therein should not be enlarged to include 
percentages of that schedule and thus to extend the 
effect of the limitation. 

The method of computation used by the deputy 
commissioner gives effect to all applicable provi¬ 
sions of the law, without violating any provisions 
of the law; and it results in the awarding of com¬ 
pensation equitably proportional to the injury and 
disabilitv suffered in all cases. 

The method of computation contended for by 
appellees depends upon a liberal interpretation of 
a provision which places a restriction upon a bene¬ 
ficial law, although such a restriction shojild be 
strictlv construed. 

Such method of computation would operate 
unequally and inequitably, and would result in 
awarding compensation wholly out of proportion to 
the disability suffered, giving in some casesl much 
less compensation than in other cases in whi^li the 
disability is practically the same. 
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Such method of computation would result in 
awarding in many cases actually less compensation 
for both temporary total disability and permanent 
partial disability than the law allows for tin* tem¬ 
porary total disability alone: and in such cases 
appellees seek to escape from the dilemma with 
which their interpretation thus laces them by sug¬ 
gesting that the injured employee may in such a 
case have his election to take compensation for the 
temporary: total disability alone, although the law 
makes no provision for such an election. 

Because such method of computation would 
result in many cases in awarding less compensation 
for both temporary total disability and permanent 
partial disability than would already have accrued 
for the temporary total disability alone, before the 
extent of the permanent partial disability could 
be determined, this method of computation would 
be incapable of being given practical effect admin¬ 
istratively unless payment of compensation for 
temporary total disability were withheld until the 
existence and extent of the permanent partial dis¬ 
ability could be ascertained; but this would be con¬ 
trary to the clear spirit and purpose of the law. 
which is to provide compensation 1<> meet the needs 
of the injured employee during the period of dis¬ 
ability. and moreover it would directly violate the 


express provisions of 
compensation to bo 


section 14 which require 
paid ’‘periodically v and 
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“promptly” beginning with the “fourteenth day 
after the employer has knowledge of the injury.” 

The interpretation contended for is therefore in¬ 
capable of uniform application without involving 
direct violation of the express provisions of the 
law. 

It is submitted, therefore, that the method of 
computation used by the deputy commissiojier in 
these cases was correct and the compensation orders 
set aside bv the decrees of the court below were in 
accordance with law. and that the method of com¬ 
putation contended for by appellees is incprrect 


and compensation orders issued on such 
would be not in accordance with law. 


1 basis 


these 


Jt is accordingly' submitted that in each of 

» « 

cases the court below erred in overruling the mo¬ 
tion to dismiss the bill of complaint, in not dismiss¬ 
ing the bill of complaint, and in decreeing that the 
compensation order is not in accordance with law; 
and it is therefore respectfully submitted that this 
court should in each case reverse the said decree 
and remand the proceeding to the court below with 
instructions to dismiss the bill of complaint and 
enter a decree sustaining the compensation Order. 

Leo A. Rover,. 

United States Attorney, 
John J. Wilson, 

Assistant United States Attorney, 

Attorneys for Appetlhnt, 
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